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1 approved. And the advisory opinion will be circulated in a

2 manila in a yellow folder, and please sign and keep it

3 moving until it goes back to where it belongs.

4 Under New Business we have the financial disclosures

5 to review. And I would take a motion to accept all or some of

6 these from the floor. And then we can discuss them and see if

7 there's any comments, but first we would need a motion.

6

12:33:03

12:33:05

8

9

MEMBER LEACH: Question, Chair.

CHAIR KAUFMAN: Randol.
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12:33:45 24
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MEMBER LEACH: The financial disclosures, are they

in regular session or executive session?

CHAIR KAUFMAN: The ones currently are in regular

session.

MEMBER LEACH: What determines what session they

will be in? I was just curious.

MS. UEOKA: The ones that are heard in regular

session are for elected officials; directors, deputy

directors, council members and all -- Those are all public

figures, so their financial disclosures are considered public.

MEMBER LEACH: Gotcha.

MS. UEOKA: The financial disclosure statements that

we review with regard to board and commission members, those

are confidential because they're members of the public

volunteering their time, and that is heard in executive

session.

IWADO COURT REPORTERS (808) 244-9300



12:33:49 1 MEMBER LEACH: Thank you. That was for members that

7

1....;33:51 2 didn't know.

12:33:54

12:33:56

12:33:58

12:33:59

3

4

5 that.

6

CHAIR KAUFMAN: Thank you, Randol.

MEMBER ALULI: That's good. I'm glad you explained

MS. UEOKA: Oh. Also, before -- we had come to this

12:34:02

12:34:07

12:34:10

7 same item before at another meeting, and I have gotten into

8 the habit of stamping "confidential" on the board and

9 commission members' financial disclosure statements. In case

12: 34: 13 10 they get mixed up in your piles or whatnot, then you know

12: 34: 17 11 which ones are supposed to be heard in which session.

12:34:20 12 MS. HEELY: And, also, we did get an inquiry about

1?:34:24

\
1.<::34:28

13

14

whether or not home number is required. Some people that have

submitted -- or didn't submit yet wanted to get that cleared

12:34:33 15

12:34:36 16

12:34:42 17

12:34:45 18

12:34:48 19

12:34:54 20

12:34:56 21

12:34:59 22

12:35:00 23

12:35:02 24

1'):35:06 25

up. And we saw in the past that -- and even in one of

these -- I believe Roy Hiraga, he put "unlisted." And Wayne

Pagan, he put "unlisted." So I think that would suffice.

There is nothing in the charter or your folks' rules that

require that home numbers be submitted. But I'll leave it up

to the board's discretion.

And given that OIP, the Office of Information

Practices, has ruled that there are certain privacy interests,

including with a person's Social Security number and home

information that need not be publicly disclosed; I feel that

it's okay to have it as unlisted if they're unlisted or if

IWADO COURT REPORTERS (808) 244-9300
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they don't want to give a home number.

CHAIR KAUFMAN: Absolutely. That has to be

respected as well.

Randol.

MEMBER LEACH: Yeah. One other housekeeping item.

Item No.5 on the form says "debit." It really should be

"debt," D-E-B-T.

MS. UEOKA: I will make a note to revise our form.

And, unfortunately, all of these have already been distributed

for this round, but -- because they were distributed to all of

the boards and commission members. So I will note to make

sure that all forms submitted in the future are corrected.

Also, I have a quick question. Would the board mind

if I double-sided copy these in the future? Instead of being

four pages, they would be two.

CHAIR KAUFMAN: I think if there is no objection

from any members of the board, that all the members of the

board will, in fact, appreciate that.

And congratulations, Randol, on your attention to

detail as well.

MS. HEELY: Yeah.

CHAIR KAUFMAN: Now that we're this far, is there a

motion to approve all or some of the financial disclosures in

front of us at the current time?

MEMBER BOUCHARD: I'll make the motion to approve

IWADO COURT REPORTERS (808) 244-9300
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12:36:30

1Ld6:36

1 the financial disclosures for Arakawa, Boteilho, Eng, Hiraga,

2 Hokama, Kresge, Medeiros, Pagan, Silva and Yabuta.

9

12:36:39

12:36:40

12:36:42

3

4

5

CHAIR KAUFMAN: Is there a second?

MEMBER WOODS: I second the motion.

CHAIR KAUFMAN: Thank you.

12:36:44

12:36:48

6 Are there any questions/notations from any of the

7 board members regarding any of the disclosures?

12:36:53 8 MEMBER LEACH: Just one question, Mr. Chair. On

12:36:56 9 Wayne Boteilho, this has come up in the past, on Item 2 it

12:37:02 10

12:37:10 11

12:37:12 12

) - 37:16 13(
12:37:18 14

12:37:21 15
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12:37:51 22

12:37:59 23
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says "consideration performed" or "given" is blank.

CHAIR KAUFMAN: And it says in parentheses -- And

this is good for all of our newer members to keep in mind --

"if any."

MEMBER LEACH~ So we're just going to assume

CHAIR KAUFMAN: If it's not filled in, the

assumption is, in fact, there is none. And for the source

being "rental income," it's fairly straightforward to imagine

the entirety of the situation. There's nothing left to the

question.

The only notation that your chair had was on Roy

Hiraga's items No.3 and No.6 -- And it's really the same

issue. On item No.3, the "Name, Location and Nature of the

Business," "KBN LLC" is an investment, but it's not specific

as to what type of an investment.

Yes.

IWADO COURT REPORTERS (SOS) 244-9300



12: 38: 13 1 MS. UEOKA: Mr. Chair, I did speak to Mr. Hiraga

10

.L~.38:16

12:38:21

12:38:24

12:38:28

12:38:32

2 regarding that corporation or business, and he said it was for

3 investment purposes. And he elaborated by saying he formed

4 that particular LLC to hold property, to purchase a piece of

5 property for his mother or some merober of the family. So if

6 you--

12:38:34 7 CHAIR KAUFMAN: With that clarification -- If I

12:38:36 8 understand you correctly, it is a real estate investment LLC.

12:38:41 9 MS. UEOKA: Yes. That is what he told me verbally

12:38:43 10

12:38:44 11

12:38:49 12

12:38:53 13
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1.<.:39:01 14
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12:39:08 16

12:39:11 17
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12:39:15 19

12:39:17 20

12:39:21 21

12:39:22 22

12:39:26 23

12:39:30 24

P:39:32 25
(

I.

on the telephone.

CHAIR KAUFMAN: Okay. With that notation, the chair

would be satisfied with that notation. I would like to see it

on the form aB well simply because without knowing -- without

the specifics, you don't have enough information to see if

there might be a potential conflict.

MS. UEOKA: Chair, should I just write "real estate

investment holding" --

CHAIR KAUFMAN: "Holding company." That would

satisfy my concerns with that clarification.

MS. UEOKA: I'll bring it back for the next meeting

with the correction.

CHAIR KAUFMAN: Perfect. Okay.

Are there any notations that any board members have

noted?

MEMBER LEACH: You said two.

IWADO COURT REPORTERS (SOS) 244-9300



12:39:34 1 CHAIR KAUFMAN: On item No.6, it's the same issue.

11

L.39:40

12:39:43

2 There's reference again to KBN LLC. So in those two areas it

3 needs to be clarified within the form itself.

12:39:46

12:39:48

4

5

MEMBER LEACH: Gotcha.

CHAIR KAUFMAN: Okay. Is there a motion, then,

12:39:54

12:39:58

12:39:59

12:40:03

6 to -- We have the motion on the floor. Is there any further

7 question?

8 So we're going to approve all of them including Mr.

9 Hiraga's subject to the notification -- or the clarification.

12:40:08 10

12:40:10 11

12:40:13 12

12:40:15 13
(
1.<.:40:15 14

12:40:17 15

12:40:20 16

12:40:24 17

12:40:31 18

12:40:37 19

12:40:40 20

12:40:43 21

12:40:46 22

12:40:51 23

12:40:52 24
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All in favor?

(Chorus of ayes.)

CHAIR KAUFMAN: Opposed?

(No audible response.)

CHAIR KAUFMAN: The motion has passed unanimously.

The next item of business is a communication item,

and it's a letter to the Maui County Board of Ethics dated

December 27th, 2007, from Harry A. Saunders, III, president of

Castle & Cooke Resorts, regarding the termination of lobbyist

registration for Ralph Masuda. And that is accepted.

Then we have a request for an advisory opinion from

an employee of the Department of Public Works regarding

part-time employment conflicts of interest. And I believe the

employee is here.

MS. UEOKA: Yes, he is, Chair. Russell Higa is here

to testify.

IWADO COURT REPORTERS (SOS) 244-9300
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12:40:57 1 CHAIR KAUFMAN: Very good.

2 Mr. Higa, would you like to come up to the

12:41:01 3 microphone. And thank you for being here today. And if you

12:41:04 4 would like to state your name and your position with the

12:41:10 5 Maui -- the County of Maui, please.

12:41:10 6 MR. HIGA: My name is Russell Higa. I'm currently a

12:41:15 7 Land Surveyor II in the Department of Public Works,

12:41:16 8 Engineering Division.

12:41:17 9 CHAIR KAUFMAN: Very good.

Engineering Division. I'm the last one left. All the

Would you like to elaborate a little bit on the

MR. HIGA: No. As a matter of fact, after I wrote

CHAIR KAUFMAN: Okay. Well, just for the moment,

There's

We have Mr. Higa's letter in front of us.

MR. HIGA: Basically, we're in a problem in land

I believe it's six positions in the land section of

positions are open except one. That's the position, I guess,

and what you do with Maui County?

to. I mean, the letter is fairly clear.

than willing to answer anything.

letter and just explain in any further detail. You don't have

then, in your own words can you briefly describe your position

any questions how it all began, where it's going to; I'm more

the letter, I didn't look at it again, so -- But if anyone has

section right now. There's supposed to be current

12:41:21 10

12:41:25 11

12:-41:28 12

1/:41:32 13
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12:41:37 15

12:41:44 16

12:41:51 17

12:41:52 18

12:41:53 19
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12:42:05 22

12:42:09 23
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that are made that would be brought to you, or is your

CHAIR KAUFMAN: Okay. A term that comes up often

position one without discretionary authority where you are

down here, I asked my boss -- I've been doing this for the

I do

Before coming

what I think it meansMR. HIGA: I guess what I

So I'm kind of like -- Right now it's

work put you in a corner," you know. And he thought about it,

works part time because I'm flooded with work. And I asked

him, "Has there ever been a time where you felt like my side

past like now eight, nine years. I had -- I asked him -- He

I'm, I guess, asked for advice; however, I've

is: Will I be reviewing my own work? There's a point where I

simply directed and given specified jobs to do?

discretionary authority. In your position that you're going

with the Board of Ethics is the question with regard to

to be applying for for the land surveyor/right-of-way agent,

do you have discretionary authority with regard to decisions

supposed to be. Whatever they tell me to do, I do. So if,

everything and I -- So I don't really know what my limitations

you know, it's a conflict already, I'm not really sure. I

just do what I'm told to do now.

I'm applying for, is the surveyor -- land agent/land surveyor

now.

then land agent and a field crew, and that's all vacant right

for the County of Maui. And then there's one position under,

12:42:23 1

1L;42:28 2

12:42:33 3

12:42:38 4

12:42:38 5

12:42:43 6
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CHAIR KAUFMAN: Have not.

MR. HIGA: No.

of the Board of Ethics?

understand that.

you know, I don't

If not, the ones that would appear to jump out,

Would anybody else like to read the relevant

There is a specific portion of the Code of Ethics

CHAIR KAUFMAN: Okay. That's fair enough. I can

Just as a thought, and it is one of the things that

Have you received or do you have a copy of the rules

portions of Section 10-4?

with similar situations in the past. And specifically Section

10-4 is where there are most likely to be conflicts.

before appearing here.

have brought to us today is not unique and we have had to deal

asking for the advisory opinion so that they have the

opportunity to read and reflect on those -- that information

that talks about prohibitions. And the situation that you

occurred to me, is -- I know in the past I've asked that

future when we have requests for an advisory opinion, if we

could provide a copy of the Code oE Ethics for the individuals

question and the typical response is no. I wonder if in the

know how to answer it, I guess.

has to review or, you know. So I cannot

he said, "No," that he -- nothing that I do he has to -- he12:44:23 1

L.44:28 2
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12:46:03 1 Section 10-4-1 B, C, D and F, which read And this isn't

L.46:10 2 very long -- "Disclose information which by law or practice is

12:46:14 3 not available" -- Let me go back.

12:46:17 4 "Prohibitions. No officer or employee of the County

12:46:21 5 shall:

12:46:23 6 "Disclose information which by law or practice is

12:46:26 7 not available to the public and which the officer or employee

12:46:30 8 acquires in the course of the officer's or employer's official

12:46:35 9 duties, or use such information for the officer's or

or have a financial interest, direct or indirect, which is

And "F) Receive compensation for any service

affected by such an interest."

employee's personal gain or for the benefit of anyone."

"Fail toAnd "F" -- I should read E as well.

"D) Use County property or personnel for other than

"C) Engage in any business transaction or activity

of service to or employment with the County relation to any

disclose a financial interest in any matter which may be

rendered in behalf of any private interest after termination

affected by an action of a County agency or vote on any matter

officer's or employee's independence of judgment in the

public activity or purpose."

employee's official duties or which may tend to impair the

incompatible with the proper discharge of the officer's or

performance of the officer's or employee's official duties."

12:46:38 10
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case, proceeding or application with respect to which the

officer or employee was directly concerned or which was under

his or her active consideration; or with respect to which

knowledge or information not generally available to the public

was made available to him or her during the period of service

to or employment with the County."

Those are the most common areas where potential

conflict of interest arise and those are the things that as

you -- if you apply for this position and take the position,

would be the areas where you would need to be looking at those

specific items and making sure that you're not going to be

dealing with a potential conflict.

The Board of Ethics has no authority to prevent you

from taking a job and -- outside of your normal business

hours. It's only the potential for conflict of interest is

where our authority enters the picture.

And by coming to us in advance, you are actually

helping yourself a great detail because we will render an

advisory opinion and as long as your actions are within the

framework of that advisory opinion, it would protect you from

potential complications in the future.

One question that occurred to me is if you are

involved with your County job and also doing private work at

the same location.

MR. HIGA: What do you mean, "same location"?

IWADO COURT REPORTERS (SOS) 244-9300

16



12:49:14 1
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CHAIR KAUFMAN: The same location, the same job

site. Do situations like that arise?

MR. HIGA: I don't understand. My job at the County

is in the county building. My part-time work is on the job

site.

CHAIR KAUFMAN: Okay. So with your work in the

county building, you don't end up at job sites?

MR. HIGA: Oh, no. No, no, no. In fact, I did at

one time -- When I first started the County, I actually went

out in the field because the crew chief wasn't there and I

like being in the field. And then I -- I guess I was

reprimanded somewhat and told that, "No. You're a licensed

17

1/:49:56 13 person. You don't go outside." So, no, I have to stay in the
(
1.:::50:00 14 office now.

12:50:01 15 CHAIR KAUFMAN: So you get to enjoy the

12: 50: 03 16 air-conditioning.

12:50:03 17 MR. HIGA: I don't enjoy air-conditioning, but --

12:50:07 18 CHAIR KAUFMAN: Okay. That actually was one of the

12:50:08 19 potential issues that I could see is if you were on job sites

12:50:11 20 on County time and then approached to do private work at the

12:50:15 21 same time since you were already there.

12:50:17 22 MR. HIGA: Oh, no. No.

12:50:18 23 CHAIR KAUFMAN: But that would not even arise?

12:50:20 24 MR. HIGA: No. The way I get jobs is pretty much

1°:50:24 25 from past projects and past superintendents who are in a bind
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12:50:41
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12:50:47

12:50:50

12:50:53

12:50:54

1 where they cannot get the private sector to respond to their

2 request. So they come and ask, "Can you do this for me?"

3 "Yeah, I can do it for you," but then what I've been

4 doing was -- What I normally do is I look at the people that

5 make the plans and I actually call them up and ask, "Why

6 aren't you guys doing that, the survey work?"

7 "We don't have time."

8 And I say, "You want to do it?"

18

12:50:55 9 "No. If you can help us out, do it, because we're

12:50:59 10
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over our heads."

Then I get involved. Because I guess I'm at the age

where, okay, I'm kind of eight, nine years of seven days a

week, you know, I'm trying to quell it down, but then I still

have obligations to my kids and college and all that. So, you

know, I'm not aggressively looking for work, but I'll help

people Dut if they're in a bind. Pretty much that's how it

started.

(Member Gretchen Guy entered the room.)

MEMBER WOODS: I have a question.

I'm sorry. I have a question. You're talking about

the job you're in now that you don't go out in the field;

right? So the job that you're applying for, would that take

you out on the field?

MR. HIGA: No. Even more it's supposed to tie me

into the office.

IWADO COURT REPORTERS (808) 244-9300
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.:51:50

1

2

MEMBER WOODS: Okay. Thank you.

MEMBER ALULI: I've got a question. In your

19

12:51:52

12:51:55

12:52:02

3 position with the County, are you -- is that position one that

4 reviews applications from people on the outside where your

5 approval or disapproval would have an impact?

12:52:05 6 MR. HIGA: No, definitely not. I guess that would

12:52:07

12:52:10

12:52:15

7 be the most obvious conflict of interest, so that's -- I've

8 looked at it, I asked my boss about it and we cannot see it.

9 And I'm -- Because I guess up to now I would have -- working

12:52:20 10
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all this time, I would have -- you know, a situation would

have come by and said, nOh, that's a conflict." You know what

I mean?

You kind of -- If you're honest with yourself, it

will throw up a red flag. But it has never come up, so that's

why I feel comfortable doing my part-time work.

MEMBER LEACH: I just have one question and one

comment. You write a real nice letter.

MR. HIGA: Oh, thank you.

MEMBER GUY: Very thorough.

MEMBER LEACH: Driving over here, I read the letter

and -- You wrote the letter. Is there a scenario where you

think there could be a slight conflict of interest at all?

What would that scenario be? I'm trying to figure out where

there would be a conflict if there was one.

MR. HIGA: There's been situations where -- Like

IWADO COURT REPORTERS (808) 244-9300
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when I first started working part time, because the guy -- the

company was opening up, nobody -- They would do County work

and then what it was was just County -- I guess County

projects, you know, where they actually had to survey. So

after a while I told the boss, I said, "You know what?

There's a potential, so I don't want to work on the job, just

to be" -- You know, it's not worth one job, you know, to be a

conflict. I said, "I'm willing to work any other one, but"

And then like most of the engineers who I do stuff

for, it's, again, because they cannot get people to do it.

They always look out for that, you know, and they would go,

"Is this a conflict?"

And just maybe a couple of months ago I -- When

there was that real estate crunch several years ago, I did a

survey for one of the engineers at the Lahaina Rec. Center,

just a regular survey of the park. And I said, "Okay," and

then I did it and then that was it. And then he approached me

and he said, you know, "We need an easement now, waterline

easement for design." ·And he said, "Can you do that for us?"

And I said, "You know what? I don't think so,

because then I may have to review my own work." I said, "You

have to go look for someone else to do that kind of stuff."

He said, "Yeah, yeah," they kind of thought there

would be a conflict. So everybody looks out for my interests

and, you know -- I guess they -- I'm an extension where, you
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L.54:48

12:54:51

1 know, if it gets cut off, then they don't have no, I guess,

2 alternative, so everybody watches out for that. Nobody wants

3 a conflict. It's just not really worth it.
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12:54:55

12:54:56

12:54:57

4

5

6

MEMBER LEACH: That's admirable.

MR. HIGA: Yeah.

MEMBER GUY: Mr. Higa, is there a -- along those

12:55:00

12:55:04

7 same lines, is there a situation that you foresee that could

8 lead to perception of a conflict?

12:55:06 9 MR. HIGA: No. The reason being in construction,

12: 55: 08 10 the stuff I do, I don't know anything about it until I get a

12: 55: 14 11 call or an e-mail going, "Can you do this for us?"

12: 55: 17 12 Then, of course, the first thing that comes to mind

1?-:_55:20 13
(
lL:55:24 14

12:55:29 15

is: "You guys realize I work for the County. Okay? And I

only can do this after-hours," which is -- Like a normal day

today, 3:30 I get in my truck. I'm all loaded up. I have all

12: 55: 34 16 my equipment. I have all my own equipment. From my car in

12:55:38 17

12:55:43 18

12:55:48 19

12:55:54 20

12:55:55 21

12:55:58 22

12:56:01 23

12:56:04 24

1'):56:07 25

the parking lot I drive to the job site and I work 'til 7:30,

8:30, 9:00." Actually, with my equipment, I can actually work

in the dark. I can work until 10, 12 o'clock surveying, and

I've done it.

And then, you know, I'm just -- I don't see any

conflict. And I don't get the jobs until all of a sudden it

pops up and they go, "Can you do this for us?"

And then after that, "Okay. I can work from 3:30 in

the afternoon 'til 7:00 in the morning and I can work
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1.<.;56:16

12:56:18

1 Saturdays, Sundays and holidays eight, twelve, whatever hours

2 you need to be." So pretty much my schedule has been like

3 that for about eight, nine years now.
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12:56:21 4 So, no, I don't foresee the projects. And I often

12:56:25

12:56:28

12:56:31

12:56:36

12:56:41

5 tell them, "Go look for the surveyor of the plans first,

6 because it will save you money." Because for me to start a

7 project, I actually go out and survey -- resurvey the whole

8 thing and I resurvey -- The surveyor of the plans, I recheck

9 their work, so it will save the contractor money if he just

12:56:44 10

12:56:47 11

12:56:49 12

J?:56:57 13
(
1.<:::56:59 14

12:57:06 15

12:57:10 16
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12:57:16 19
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12:57:22 22

12:57:26 23

12:57:35 24

''':57:39 25

uses the same surveyor.

MEMBER LEACH: Just one question. When you said

e-mail, when and how do you receive and respond to e-mail and

phone calls with your side busineBs?

MR. HIGA: Okay. My e-mail is

russell@sunstarsurveying.com, and I can access it anywhere.

And --

MEMBER LEACH: Can you access that at your work

computer?

MR. HIGA: Oh, yeah. Anybody can do that, yeah. If

you've got Internet, you can access it.

MEMBER LEACH: But do you?

MR. HIGA: Oh, no. I've got -- And then my

number -- Actually, I have two cell numbers. My side business

is a different number that literally I don't know where the

phone is, too, right now because I don't answer it, so -- And
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12:57:52

12:57:56

12:58:00

12:58:03

12:58:06

12:58:09

1 what it is, is the contractors know that I won't answer it, so

2 they don't call it anymore and all they do is they e-mail me.

3 So when I go home in the evenings, I pick up my e-mail. And

4 then what's good about e-mail is I can e-mail them like 12

5 o'clock at night, "This is what I need," I don't have to talk

6 to them. So pretty much what happens is I e-mail. And they

7 know that I don't pick up my phone because, one, I don't know

8 where it is at.

23

12:58:10 9 MEMBER LEACH: Thank you.

12:58:11 10
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MEMBER ALULI: Your surveying equipment that you

use, you don't use that for any of your -- that's not --

That's County equipment that you have?

MR. HIGA: No.

MEMBER ALULI: Is that your own?

MR. HIGA: Yes. I've got two Robotics. It's called

Robotics.

MEMBER ALULI: Right.

MR. HIGA: Pretty much it's just me and the

instrument.

MEMBER ALULI: Right.

MR. HIGA: And I do my own work. I do everything

with it. I really don't need anyone else.

CHAIR KAUFMAN: Are there any other questions for

Mr. Higa?

Mr. Higa, the board has up to 45 days to render an
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12:58:49 1 advisory opinion. Are you -- Is there any immediacy to your

1L:58:55 2 need for the opinion from this board? We can sometimes come

12:58:58 3 out with one on a preliminary basis within a week or so. If

12:59:02 4 there's no rush, we usually have it within 30 days, at the

12:59:07 5 time of our next meeting- it will be signed and in your hands.

12:59:13 6 MR. HIGA: I have no rush.

12:59:14 7 CHAIR KAUFMAN: You have no rush. Okay. I wanted

12:59:18 8 to determine that first.

12:59:18 9 And as far as rendering an opinion for Mr. Higa,
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12:59:28 11

12:59:31 12
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13:00:02 21

13:00:02 22

13:00:06 23

13:00:09 24

'''''~00:10 25

would any board member like to venture an opinion?

MEMBER ALULI: I'll venture an opinion. I don't see

any conflict of interest. After the discussion we've had and

questions we've asked, I don't at this point see a conflict of

interest.

MEMBER GUY: With eight or nine years of experience

in dealing with the conflict, it sounds like you've taken

great steps to ensure even perception, by not taking phone

calls during your workday and using your own equipment. So, I

mean -- And your words that you said: If you ask yourself

honestly, you'll know what the answer is.

MR. HIGA: Right. Right.

MEMBER GUY: And you also do not accept things that

can lead to a perception.

MR. HIGA: Oh, no.

CHAIR KAUFMAN: That being the case, what we will
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13:01:01 16
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13:01:14 24

1"·01:16 25

look at doing, then, is rendering an advisory opinion to Mr.

Higa that there would be -- the board would see no conflict of

interest with him applying for and, if offered, accepting the

new position -- I'm looking for the name of the new position

here.

MEMBER WOODS: Land surveyor.

CHAIR KAUFMAN: Land surveyor/right-of-way agent.

The board would then go on to say that you would be cautioned,

and that's the terminology that is routinely used, to pay

attention to the Code of Ethics, and specifically to Section

10-4.

And is there a motion from the board to do that?

MEMBER LEACH: So moved.

CHAIR KAUFMAN: Randol, thank you.

And is there a second?

MEMBER BOUCHARD: Second.

CHAIR KAUFMAN: Thank you again.

Is there any further discussion?

Seeing none, all in favor?

(Chorus of ayes.)

CHAIR KAUFMAN: Opposed?

(No audible response.)

CHAIR KAUFMAN: Then that is the case. We will be

providing you with the letter from the board.

MR. HIGA: Okay.
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25
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13:01:19

1

2

3

CHAIR KAUFMAN: Thank you for coming today.

MR. HIGA: Thank you.

CHAIR KAUFMAN: And I hope you'll leave with one

26

13:01:22 4 burden behind you.

13:01:23

13:01:25

5

6

MR. HIGA: Okay. Thank you very much. Thank you.

CHAIR KAUFMAN: Aloha.

13:01:26

13:01:35

13:01:41

7 The next item of business are lobbyist

8 registrations, and we have received numerous lobbyist

9 registrations. And those are for Kathryn Best for Castle &

13:01:48 10

13:01:53 11

13:01:59 12

( 02:03 13

13:02:07 14

13:02:10 15

13:02:15 16

13:02:19 17

13:02:32 18

13: 02: 38 19

13:02:43 20

13: 02: 46 21

13:02:48 22

13:02:48 23

13: 02: 52 24

02:55 25

Cooke and Lanai Sustainability Research; Carleton Ching,

Castle & Cooke and Lanai Sustainability Research; Timothy

Hill, again, Castle & Cooke and Lanai Sustainability; Ralph

Masuda, again, Castle & Cooke and Lanai Sustainability;

Richard Mirikitani, again, Castle & Cooke and Lanai

Sustainability; Harry Saunders, III, Castle & Cooke and Lanai

Sustainability; and Gary Yokoyama, Castle & Cooke and Lanai

Sustainability; and the last one is Lauren Zirbel, which is

for the Hawaii Food Industry Association, Incorporated.

With the lobbyist registrations, we do not need to

take any action, but we simply need to accept them.

MS. UEOKA: I have one comment, Chair.

CHAIR KAUFMAN: Okay.

MS. UEOKA: I noticed that Castle & Cooke and Lanai

Sustainability Research is using our very old, old form, the

two-page form, as opposed to the revised one-page form. So

IWADO COURT REPORTERS (808) 244-9300



13:03:00

L.03:03

13:03:05

13:03:08

1 just to inform the board, I am going to give them the new

2 forms so, hopefully, next time they're going to be submitting

3 these they won't be using this. They seem to be submitting

4 this annually, so --
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13:03:09 5 CHAIR KAUFMAN: Correct. You know, I think this has

13: 03: 13

13:03:17

13:03:20

6 come up before, too, if my memory serves me right. And it may

7 be that they have been Xeroxing them off and have a file that

8 they're trying to use up.

13:03:22 9 MS. UEOKA: Possibly.

13:03:23 10
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13:03:28 12
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CHAIR KAUFMAN: But it would be wonderful to get the

current form to them, yes.

Okay. The lobbyist registrations have been

received.

Under Announcements, do we have an update on Peter

Soman's resignation status?

MS. UEOKA: Yes. He has officially resigned. And

as of last week, I think, at the council meeting it was

brought to the mayor's attention that our board does require

another person to fill our final vacancy, so she -- I think

she accepted his resignation and the mayor's office is now in,

you know, the process of trying to get a new member so we're

no longer in that boat.

CHAIR KAUFMAN: Thank you for the update. So he

will not be shown as absent on the minutes of this meeting.

He will be shown as resigned.
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MS. UEOKA: Yes.

CHAIR KAUFMAN: Very good.

Also, "The High Road," a publication of the Hawaii

State Ethics Commission, January 2008 issue is distributed.

That is the end of the regular session agenda. And

the Chair will accept a motion to move into executive session.

MEMBER GUY: Mr. Chair, before we move into

executive session.

CHAIR KAUFMAN: Absolutely, Gretchen.

MEMBER GUY: I apologize, first of all, for being

delayed in appearing here. And then I also apologize for

asking to take an item out of order that I missed. Last month

28

11: 04: 53 13 we received a request for a review and an advisory opinion for
(
1..): 04: 59 14 the salary commission member. And this is very hard for me,

13:05:05 15
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13:06:05 24
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this is very hard for me because, you know, I recognize that

everyone of us who work in capacities on commissions are

volunteers and we're very human. And I wanted to venture an

opinion on the advisory approval that we're issuing.

All of us here, all of us here, because we are on

the Board of Ethics, I think there's a public perception that

we're as pure as the driven snow, or should try to be, and

that we should rise to a slightly higher level of review than

might be expected of any other board. And that's the only

reason that I would like to bring this up again.

I am worried about Mr. Levin. He's a good man. He
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is certainly committed to what he's doing. You know, he is

the Chair of the Salary Commission. But I'm thinking that it

might be prudent for us to revisit it because he mentioned

that there's a possibility of a lawsuit coming forward from a

nonprofit that he works with. And my understanding is that as

Salary Commission, they review the salaries, generally, of the

mayor, the county council and the department heads for the

County. And my general perception of lawsuits that are filed

against the County are against the mayor, the county council,

and the department heads. And I'm wondering if it might not

be prudent to just think this through.

In other words, do I believe that he'll do the right

thing? Yes. But if he recommends a raisE, which he has

indicated he would, the perception in the public might be that

he's using his position to influence votes towards his end.

And so it won't be clean for him and it won't be clean for our

council, our legislative body. And if he doesn't recommend it

or he doesn't win his position

CHAIR KAUFMAN: Gretchen, forgive me for

interrupting.

MEMBER GUY: Please.

CHAIR KAUFMAN: And corporation counsel can correct

me if I'm wrong.

MEMBER GUY: Yes.

CHAIR KAUFMAN: But by the Sunshine Law --
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that correct?

that.

MS. HEELY: Correct.

MEMBER GUY: Right.

I believe we're not able to

MEMBER GUY: Yes.

CHAIR KAUFMAN:

Corporation Counsel, am I correct or am I off base?

CHAIR KAUFMAN: Okay. So I think the points you

MEMBER GUY: Yeah, yeah, yeah. No, I understand

CHAIR KAUFMAN: -- is, in fact, an approved advisory

CHAIR KAUFMAN: And I think that you have raised

MEMBER GUY: Okay. So the advisory --

CHAIR KAUFMAN: Now, what we can do is make this on

discuss it at next month's meeting as an agenda item.

made are going to be worthy of reflection, but we need to

able to address it today or we'd be in violation of that

Sunshine thing. You know what I'm talking about?

opinion. To revisit it, we can do so, but we would have to do

approved today before you arrived

discuss it legally today because it did not appear on today's

agenda.

excellent points. The advisory opinion that was made and

so as a separate business item at a new meeting and not be

the agenda for our next meeting. But I do not believe we can

discuss business items that do not appear on the agenda. Is

1

.L~.07:49 2

13:07:50 3

13:07:54 4

13:07:55 5

13:07:56 6

13:07:58 7

13:08:04 8

13:08:07 9

13:08:09 10

13:08:11 11

13:08:12 12

13:08:16 13
(
lJ:08:19 14

13:08:20 15

13:08:22 16

13:08:27 17

13:08:31 18

13:08:35 19

13:08:38 20

13:08:40 21

13:08:41 22

13:08:43 23

13:08:48 24

)":l:08:52 25

IWADO COURT REPORTERS (SOS) 244-9300



31

13:08:55 1 MS. HEELY: Correct, but given the fact that it was

1..;;08:58 2 listed as the review of the draft advisory opinion and it was

13:09:02 3 already reviewed and approved, you make a good point, too.

13:09:06 4 But because she wasn't here, then if she wanted to take --

13:09:11 5 readdress the approval of the draft opinion as it's listed on

13:09:15 6 the agenda item, it arguably could readdress it. But if it's

13:09:21 7 going into different --

13:09:23 8 CHAIR KAUFMAN: We only have one lawyer here. If

13:09:25 9 there were two, we could disagree. There's only going to be

be an issue of Sunshine Law violation.

MS. HEELY: I think the item as it's listed is broad

Law, then we should not.

draft thereof. It's about addressing an item that was

I'm sorry for interrupting and

MEMBER GUY: Okay. I'm worried that the good work

CHAIR KAUFMAN: Thank you. Very good.

We have an opinion from corporation counsel, so we

please continue.

can go ahead and discuss.

one. The Chair is not knowledgeable about all things and

a broad enough subject to discuss the advisory opinion and the

would yield to corporation counsel's opinion. If corporation

counsel says we can discuss this today, the Chair is open to

doing so. But if we would be in violation of the Sunshine

enough to include discussion as it appears today, because it's

previously moved upon and closed. I don't think there would

13:09:29 10
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that he does as Salary Commission would be overshadowed by the

fact of this lawsuit, no matter which way it goes. Or if

there isn't a salary increase, that it could look like he was

being punitive. In other words, it's the perception of how

things will look to the public with Salary Commission and then

the parties being involved.

I am looking at prudence, and I know we're very

prudent people, and I'm hesitant to go as far as saying that

he should resign. I'm new here. This is only my second

meeting. I don't know what the alternatives are, but I'm

looking that all parties, you know, to be sure that we don't

create a cloud. And by blessing it without these

considerations, you know, the ethics board -- I'm thinking

that it would be prudent for us to look at that.

MEMBER LEACH: Just a comment.

CHAIR KAUFMAN: Please, Randol.

MEMBER LEACH: Yeah. I read the advisory opinion a

couple times and the opinion on page 2, the last paragraph,

you know, addresses some of that, that if there is a

potential, you know, he should make that known. I don't know

if that is what you were referring to.

CHAIR KAUFMAN: Some of the conversation that came

up did include the fact that as chair, he does not vote.

MEMBER GUY: Right.

CHAIR KAUFMAN: And that was one of the things that
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L ... ; 12: 05

13:12:10

13:12:13

13:12:17

13:12:22

1 was discussed. In addition, in our conversation with Mr.

2 Levin we talked about avoiding not only impropriety, but the

3 appearance thereof, which is the same point that you just

4 brought up. And that is where the last paragraph of the

5 advisory opinion tried to address that exact concern. Maybe

6 not as -- maybe perhaps not to full satisfaction for everyone.
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13:12:28 7 MEMBER BOUCHARD: Well, I guess the only thing that

13:12:31

13:12:34

8 I was going to add to that is I think those are valid

9 - concerns, but I know in the past we've talked about this board

13: 12: 39 10 not addressirLg hypothetical situations. And I think that's

13: 12: 40 11 what we're getting into here. And so what that paragraph does

13:12:43 12 is it says, you know, should other things come up, it kind of

n:12:46 13 warns him. But, you know, this is a hypothetical situation
(
1-,:12:49 14 that we're talking about. There is no lawsuit at this time,
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so -- That's kind of where I see us. I mean, you know, we

could

CHAIR KAUFMAN: I think we need to keep in mind that

as a board some of our favorite words are hypotheticals and

adjudicatory.

MEMBER LINARES: I more or less agree with her.

We're talking about the possibility of something happening.

We're not sure it will. So we can't guess that there will be

a violation. If there is, we act, because the thing that we

approved says that.

Also, I think what's important to me is that he
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13:13:29 1 doesn't vote. He's the chair of a commission which suggests
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1.;,;13:33 2 things. He has nothing Other than to talk to people, but

13:13:37 3 he hasn't got a vote, so I don't see any conflict there.

13:13:41

13:13:44

4

5

MEMBER GUY: Okay.

MEMBER LINARES: If he had a vote, maybe we would

13:13:48 6 have a discussion here, but --

13:13:49 7 CHAIR KAUFMAN: What I would assure you that Mr.

13:13:52 8 Levin's I think I don't think. When he left, it was

13:13:56 9 very clear to him, as stated in the advisory opinion, that he

13:13:59 10

13:14:03 11

13:14:07 12

1~:14:08 13
(
1.5:14:09 14

13:14:11 15

13:14:16 16

13:14:20 17

13:14:23 18

13:14:27 19

13:14:30 20

13:14:35 21

13:14:38 22

13:14:43 23

13:14:47 24

''-'·14:51 25

would do himself a great service to continue to disclose his

position and to recuse himself from voting even in the event

of a tie.

Yes.

MS. UEOKA: And just to clarily for especially our

new members, that an advisory opinion request can be made at

any time by anybody. So in the future if this particular

advisory opinion doesn't address all the hypotheticals, if

something should happen in the future, say the mayor would be

concerned, she could request an advisory opinion regarding his

conduct as salary commission chair. A director could request

an advisory opinion. I mean, he could even request an

advisory opinion if in the event a new lawsuit is filed.

There's unlimited amount of, you know, possibility if things

change, other people can request advisory opinions. And then

it would become in front of this board again. It would return
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13:14:55 1 to the board.
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1..);15:02

13:15:04

2

3

MEMBER GUY: All right. Thanks.

CHAIR KAUFMAN: Gretchen, I want to thank you for

13:15:06

13:15:13

13:15:17

13:15:23

13:15:32

4 bringing up those concerns. And I think it is important for

5 each member of the board to be sure that their concerns are

6 heard. No one wants to dominate this board or run it. And

7 every board member's thoughts need to be heard.

8 Do you -- Go ahead, Gretchen.

13:15:35 9 MEMBER GUY: And all it was is that because his

13:15:37 10

13:15:40 11

13:15:43 12

"""'.- 15:47 13(
13:15:52 14

13:15:55 15

13:16:00 16

13:16:07 17

13:16:11 18

13:16:15 19

13:16:17 20

13:16:20 21

13:16:22 22

23

13:16:22 24

16:25 25

letter said they're filing a lawsuit, it wasn't hypothetical

to me. You know what I mean? It's because the letter

requesting which is on file said that they are filing a

lawsuit, but good. I'm a newbie.

MS. HEELY: For piece of mind of Commission Member

Guy's concern, Maui Vacation Rental Association, the entity

that he served on, did file a lawsuit that was dismissed in

federal court. They had two weeks to refile an amended

complaint on specific issues regarding Civil Rights

violations, et cetera. So I'm not sure if they met that

deadline. So it may be moot at this point, but I --

MEMBER GUY: For us in this room who understand

that.

MS. HEELY: Yeah.

MEMBER GUY: But for people who won't have the back

story --
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1 MS. HEELY: Right.
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1..,:16:25 2 ME~1BER GUY: they'll just say, "He said he was

13:16:27

13:16:30

3 going to file a lawsuit." They're not going to know. That's

4 fine.

13:16:30 5 MS. HEELY: Yeah. And I think it's a good thing

13:16:33

13:16:36

13:16:41

13:16:45

6 that the advisory opinion does come out, because this way the

7 Board of Ethics kind of cautions or warns Mr. Levin as chair

8 to not act in certain instances. And if he does so, then a

9 request for not even an advisory opinion, but also possible

13:16:50 10

13:16:55 11

13:16:59 12

/-'17:01 13
\
13:17:02 14

13:17:06 15

violation of the Code of Ethics may come before the Board of

Ethics again if he doesn't act in accordance with your guys

order.

MEMBER GUY: Okay. Thank you.

CHAIR KAUFMAN: Absolutely.

I believe we're ready to accept a motion or to have

13: 17: 11 16 . a motion to move into executive session. Do we have a motion

13:17:16 17

13:17:19 18

13:17:23 19

13:17:24 20

13:17:25 21

13:17:28 22

13: 17: 30 23

13: 17: 34 24

17:38 25

to move into executive session?

MEMBER GUY: You mean with that l4-word paragraph?

CHAIR KAUFMAN: Yes. Right. Exactly. And because

you walked in late --

MEMBER GUY: Yeah. I'm looking for it.

MEMBER LEACH: Here it is. Right here.

MEMBER GUY: With reference to the agenda item

listed below, one or more executive meetings are anticipated.

In particular, the Board of Ethics anticipates it will
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MEMBER LINARES: Second.

CHAIR KAUFMAN: All in favor?

CHAIR KAUFMAN: Under New Business.

Do we read the whole --

under New Business, financialMEMBER GUY:

CHAIR KAUFMAN: The board is now in executive

(Chorus of ayes.)

CHAIR KAUFMAN: We have a motion. Is there a

MEMBER GUY: and none other.

MEMBER GUY: Specifically to address

CHAIR KAUFMAN: And then you say "specifically to

CHAIR KAUFMAN: And none other.

second?

disclosures of Lee Aldridge, Douglas Ward Mardfin --

Section 92-6.

address."

board may also convene in adjudicatory session pursuant to HRS

following items may be considered in executive session. The

Hawaii Revised Statute Section 92-5 (A) (2) and (4), the

immunities and liabilities. Therefore, pursuant to HRS,

pertaining to the boards powers, duties, privileges,

officer or employee of the County of Maui where considerations

also consult with the board's attorney on questions and issues

of matters affecting privacy will be involved. The board may

consider the evaluation, dismissal or disciplining of an13:17:41 1

1.~;17:44 2

13:17:48 3

13: 17: 52 4

13:17:58 5

13:18:02 6

13:18:04 7

13:18:09 8

13:18:13 9

13:18:19 10

13:18:21 11

13:18:22 12

J -:<: 18 : 24 13
(

\
1";:18:25 14

13:18:27 15

13:18:28 16

13:18:30 17

13:18:35 18

13:18:36 19

13:18:37 20

13:18:39 21

13:18:39 22

13:18:40 23

13:18:41 24

1'"\'18:44 25
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1 session.

2 (Pause in Proceedings: 1:18-1:20)

3 CHAIR KAUFMAN: We are now back in regular session

4 of the Board of Ethics. There is no further business. Unless

5 there are any announcements? No announcements?

6 Is there a motion to adjourn out of regular session?

7 MEMBER LINARES: So move that we adjourn out of

8 regular session.

9 CHAIR KAUFMAN: Wait.

10 MS. UEOKA: Sorry. Can we address the fact that

11 Sheri called and said that she's very sorry, but an emergency

12 came up?

13 CHAIR KAUFMAN: Then she will be excused today as

14 opposed to absent.

15 MS. UEOKA: Thank you.

16 CHAIR KAUFMAN: Thank you.

17 We had a motion and I think I heard a second.

18 MEMBER ALULI: Second.

19 CHAIR KAUFMAN: Second. All in favor?

20 (Chorus of ayes.)

21 CHAIR KAUFMAN: We are adjourned.

22 (The proceedings were adjourned at 1:21 p.m.)

23

24

25
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